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' As he was opening the door, for the passage of the chief, he 
cried, in a tone that was meant to be quite consoling, 

' " The parson says the word that is true, John. If so be, that 
that they took count of the color of a skin in heaven, why, they 
might refuse to muster on their books, a christian born, like my- 
self, just for the matter of a little tan, from cruising in warm lati- 
tudes ; though, for the matter of that, this damned norwester is 
enough to whiten the skin of a blackamoor. Let the reefs out of 
your blanket, man, or your red hide will hardly weather the night, 
without a touch from the frost." ' vol. i. pp. 106, 107. 

The Last of the Mohicans, we believe has generally been the 
more popular of these two books. But for ourselves, we still 
hold to the Pioneers, and trust our author will in future always 
write to please himself, although we are not sure we might not 
have as long a catalogue of errata to correct in this production, 
as in that which we have so copiously noticed, if time and space 
did not fail us. The truth is, we have concerned ourselves 
chiefly to notice our author's faults, because Mr Cooper is al- 
ready too far advanced to stand in need of our praise ; and we 
desire, not only that the public taste should be correct on the 
subject of our native literature, but also, if it be possible, and 
any suggestion of ours can effect it, to see something from this 
pen free from the numerous defects which deform its present 
productions, and every way worthy of the great powers and far 
spread fame of the American novelist. 



Art. X. — Sampson's Discourse and Correspondence with va- 
rious learned Jurists upon the History o/*^ the Law, with the 
Addition of several Essays, Tracts, and Documents relating to 
the Subject. Compiled and published by Pishey Thompson. 
Washington City. 8vo. pp. 202. 

Upon the leading article of this collection we have already 
commented at length in our fortyfifth Number ; and we have no 
reason to alter our opinion of its merits or utility. We have no 
doubt that it has had much influence, and been instrumental in 
'(ringing about that change, which is evident in the public mind 
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and that of many of the profession, in respect to the important 
subject of our jurisprudence. 

The principal object, which Mr Sampson proposed in his Dis- 
course, delivered before the Historical Society of New York, on 
the sixth of December, 1823, was, as he expressed it, 'to chal- 
lenge into the noblest field of exertion the talent and genius of 
our country, much of which is now lost in barren erudition ; ' 
and in this his success will appear from the various pieces to 
which his Discourse has given rise, many of which are con- 
tained in the volume under consideration. For the embodying 
of these pieces in a permanent form, the publisher is entitled 
to his share of credit, although, as he states in his preface, ' in 
the series of the communications he has not been able to ob- 
serve an exact order, as several of them were not obtained till 
after the book was in the press.' 

The dedication of the publisher to the nineteenth Congress, 
being in a single sentence, for its brevity's sake we here insert ; 
'To the Senate and Representatives in the Nineteenth Con- 
gress of the United States now assembled, charged by the Sove- 
reign States and People of the' Union to guard their interests, pro- 
mote their wellbeing, provide for their wants, and effectuate their 
wishes, this volume is respectfully dedicated, by the Publisher.' 
Whether the subject of the book might not usefully have occupied 
the time and -attention thrown away upon other matters, and with 
satisfaction to the people at large, we will not say ; the public 
may, and probably will, judge of that. And how far it belongs 
to the national legislature, with its limited jurisdiction, to lead the 
way, or for the State legislatures to make the necessary reforms 
in their respective codes, is a question upon which we are not 
prepared to give any opinion ; but we are very well pleased to 
see the public feeling alive upon so important a concern, and 
shall do what we can to keep it so, and to promote free, fair, 
and liberal discussion. 

Before the publication of Mr Sampson's Discourse, there was 
a prevailing idea, not merely with the profession of the law, who 
imbibed it at the outset of their studies and cherished it from 
habit ever after, that there was some mysterious excellence in 
the common law; that it had its source in the purity and 
simplicity of some ancient but undefined epoch; that as let- 
ters were not much used in those times of wise simplicity, it 
had been handed down by tradition from age to age, and gener- 
ation to generation ; and that though the corrupt learning of the 
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schools which obtained in late ages, and the false refinements of 
modem innovation, had greatly impaired its original purity and 
pristine vigor, yet its regenerating principle was gradually 
operating to restore its primitive virtues, and original sanctity. 
And what gave most authority to this notion was the eloquent and 
persuasive manner in which it was set forth by Sir William Black- 
stone, in his otherwise excellent and elegant Commentaries on 
the Laws of England. 

It required both industry and courage to encounter such 
authority, and to array, in opposition to opinions of so long 
standing, however weak their foundation, the overwhelming 
proofs which were necessary to do away those ancient prejudices, 
in neither of these qualities was the author of the Discourse 
deficient. These proofs were to be found in history, and the 
occasion was propitious. Mr Sampson was invited by a learned 
society, instituted for the purposes of historical knowledge and 
investigation, and he contrived by the power of rigorous con- 
densation to bring togedier such evidence as it was impossible to 
refute, all going to prove that an ideal perfection had been 
ascribed to times and persons quite inconsistent with any correct 
view of the history of those persons or those ages. 

It was, however, natural to suppose that so bold and animated 
an attack upon actual opinions and prejudices would excite at- 
tention ; and so it accordingly happened, as the various pieces 
in the collection before us manifestly show. Some, without 
thinking it necessary to argue upon what they considered as 
fixed and first principles, thought of nothing but the pious 
duty of crying down the new heresy and the heretic ; others, 
who had before inclined to such opinions, and rejoiced to see 
their own thoughts so fully developed, abounded in the sense of 
the author ; others commended the style and manner, and even 
the matter, but cautiously, and without saying why, reserved 
their judgments. We have had the curiosity to look back 
upon the opinion we ourselves then formed, and we find (Vol. 
xix. p. 416) these words, 'We estimate highly his learning and 
genius ; we approve for the most part the views he has taken of 
an important subject, and admire the generous zeal with which 
he has thrown himself into the front ranks of those who contend 
for the cause of truth and reason with little chance of honor or 
success.' 

We are now glad to find that this latter qualification might 
have been spared. Tf the reprinting of the Discourse in this 
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country and in Europe, with so much encomium and such fa- 
vorable notice, be an honor to the author, or the influence it has 
had on opinions, be success, these objects have been attained ; 
and if we have duly estimated the character of the author, nar- 
row views of self interest do not belong to it. 

Certain it is, that a great point has been gained. The ablest 
jurists in our country are now agreed, and this agreement is now 
open, declared, and manifest, that it was a vain superstition to 
impute the wisdom of the common law to the ancient inhabitants 
of Britain, or to what Sir William Blackstone, with a fond par- 
tiality, calls ' our own Saxon princes.' For this it will be suffi- 
cient to cite the work of Mr Du Ponceau on the Jurisdiction of 
the Courts of the United States. 

This learned author, and the other jurists of our country 
who vindicate the principles, but not the defects of the com- 
mon law, expressly exclude from their admiration the common 
law of the Saxons, Danes, and Normans, as also that which 
prevailed during the reigns of the Plantagenets and the first 
Stuarts; but they are for upholding that which took its rise 
in the middle of the seventeenth century, to which the second 
revolution in 1688 gave shape and figure, which was afterwards 
improved in England, but received its greatest lustre in this 
country. We have already commented upon Mr Du Ponceau's 
work, and we are not ashamed to say, that upon the great and 
remaining question of substituting entire new textuary codes of 
positive enactment in the place of this traditional and judicial 
law, we have hesitated, or even vacillated somewhat in our 
opinions. Thus much, however, we promise to our readers, 
that we will be attentive to the subject, and as proper opportu- 
nities occur, apprize them of its progress, and endeavor to form 
an opinion in which we can ourselves confide, upon full and 
mature consideration. Already the enactment of new and en- 
tire codes, each part made with a view to the whole, has been 
recommended by two state governors, Mr Wilson, late governor 
of South Carolina, and Mr Clinton, governor of New York. 
Why the recommendation has not been acted upon in the legis- 
lature of either of those states, we do not know. Things less 
honorable to the legislators who have passed them by, have 
certainly been debated. England has, to her honor be it spoken, 
done more within these few years ; and we fear, in this, as in 
too many other things, our dependence will appear. 

It would lead us too far, at present, to follow this considera- 
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tion to its proper limits ; and we only notice the volume now 
before us, because we think it contains much useful reasoning 
and many important facts, of which every statesman, legislator, 
lawyer, merchant, and citizen, should be apprized. To treat the 
writings and opinions of such men as those, whose letters or es- 
says compose this collection, with disregard, would be blameable ; 
to controvert them by argument would be fair ; to deny the 
facts which are authentic, would show imbecility and ignorance. 

It may be worth remarking, that the question now agitated, 
and with daily increasing interest, is not altogether the same as 
that which divided the Sabinian and Proculian sects, namely, 
whether reason or precedent should govern ; nor can it be re- 
solved by the example of the Herciscundi, who endeavored to 
steer a middle course, and avoid the absurdities into which 
the violence of opposition had carried each of the contending 
parties. For we have written constitutions paramount to all 
other law, which have for a fundamental principle, that the diree 
departments of the government should be kept entirely distinct, 
each rigorously confined to the exercise of its own peculiar 
functions. Our judges are prohibited from legislating ; and yet 
it cannot be denied, that the greater, and we do not scruple to 
say the better part of our law is neither traditional, for there 
could be no such traditions ; nor statute, for there are no such 
statutes ; but judicial law, enacted by the sole authority of the 
judges, and the records of it are the books of reports. 

It may then be asked, Why not leave it entirely to the judg- 
es to proceed, and let the law go on improving under their 
hands ? It would be a sufficient answer, that it is not consistent 
with the principles of our constitution ; but enough will be found 
in the little volume which we recommend, to satisfy inquiry on 
that head. The reader will there find the suggestion of the 
committee appointed by the legislature of Louisiana to revise 
their civil code j namely, that the judges' decisions, when made 
in the exercise of their discretionary power in cases not provided 
for, should be reported to the legislature, so as to be, not laws, 
but the means of improving the laws. 
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